Editor's Note: Reconsideration denied by order dated Novenber 20, 1987

DALLAS C QUALMAN AND MARGARET G QUALIVAN
| BLA 95-43 Deci ded Sept enber 30, 1997

Appeal froma Decision of the Idaho Sate Gfice, Bureau of Land
Managenent , denyi ng an application for a corrected conveyance.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Qorrection of Gonveyance Docunents--Patents of Public
Lands: Qorrections

Under section 316 of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1746 (1994), the
Secretary has authority to correct errors in patent
docunents at any tine correction is deened necessary or
appropriate. However, in correcting errors under this
statutory authority, only mstakes of fact nay be
corrected, not mstakes of |aw

APPEARANCES Dallas C Qual nan, pro se and for Margaret G Qual nan;
Kenneth M Sebby, Esq., Gfice of the Held Solicitor, US Departnent of
the Interior, Boise, Idaho, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Dallas C and Mrrgaret G Qual man (Appel | ants) have appeal ed froma
Septentber 19, 1994, Decision of the Chief, Branch of Land (perations, |daho
Sate Gfice, Bureau of Land Managenent (BLN), rejecting their application
for a corrected conveyance brought pursuant to section 316 of the Federal
Land Policy and Managenent Act of 1976 (FLPMN, 43 US C § 1746 (1994).
Inits Decision, BLMfound that the Appel l ants had not provided the
information required to perfect their application, and since there was no
evi dence in the docunents that were provided that an error of fact was nade
inoriginal Desert Land patent 165 issued in 1892 to Thomas H tzpatri ck,

i ssuance of a corrected patent was denied. (Decision at 2.)

After losing their land represented by land patent 165 within the
Boise Valley in atax sale in 1993, Appellants filed application |ID -30800
for correction of a conveyance docunent wth the BLM Appel |l ants cl ai ned
that since the act which established the Territory of |daho protected
property rights of Indian tribes so long as such rights remain
unext i ngui shed
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| BLA 95-43

by treaty, the | and upon whi ch the taxes were |levied in the Boise Vall ey
was still Indian land and coul d not be taxed. Thus, they sought a
corrected conveyance docunent establishing that patent 165 shoul d not
reflect that the chain of title began wth a conveyance to Thonas
FHtzpatrick in 1892, but that the conveyance docunent shoul d reflect that
owner ship passed to themthrough their |Indian ancestors who had been on the
land prior to statehood.

Inaletter dated Septenber 9, 1994, the Assistant Solicitor for the
Envi ronnent, Lands and Mnerals wthin the Dvision of Indian Aifairs, US
Departnment of the Interior, advised Appellants that the Lhited S ates had
gained clear title to the Boise Valley without benefit of a treaty wth any
Indian tribe. W& concur inthis analysis of Indian title as it relates to
the Boise Valley and adopt it as our own. The Assistant Solicitor
expl ai ned:

| need to reviewthe inportance of Indian title and howit
affects who nay nake Indian clains. Indian title is acquired
through a tribe, which is a distinct political conmunity that
sets its own rules for the lands and peopl e under its
jurisdiction. Tribes continue to have title to the lands they
occupy so long as they continue to exclude others fromthose
lands and control their use. Wen land is used by several groups
or tribes, clear title to the land does not exist. In that case,
there may be many clainmants to the land, but none has title that
can be conveyed.

I ndividual Indians gain rights to | and through nenber ship
(citizenship) inatribe. Lands held by a tribe are conmunal
property, simlar in some respects to corporate property. BEvery
nenber of a tribe is an owner, just as every stockhol der in a
corporation is an owner of the assets of a corporation. A
st ockhol der, however, may sell his or her shares, a conmunal
ower nay not. A communal nenber owns because of nenbership in
the coomunity. Thus, individual |ndians nay have rights under
Indian title only through a relationship wth a tribe that
control s the land in question. See Felix hen, Handbook of
Federal Indian Law at 288 (Lhiversity of New Mexi co Press
Edition). Individual Indian nenbers nay assert occupancy rights
under Indian title only in atribal court or council wth
jurisdiction over those | ands, not in other courts.

Furthernore, one person can not clear title for another.
Here, that neans only a nenber of a tribe that owns the land in
guestion may claima right to occupy that land. That tribal
nenber nust nmake that claimin a court wth jurisdiction over the
land, that is, inthe tribe' s court.

ly atribe may bring an action in Federal court to
establish Indian title to lands in question. Individuals may not
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assert the interests of all Indians, tribes or other groups or
bands. That was the issue before the I ndian dai ng Conmm ssi on
when it determined that no one tribe coul d establish excl usive
use (and hence title) to the lands in the Boise Valley. The
Gonmi ssi on described the use of the lands in that valley as
fol | ows:

Wst of Twn Falls the area excl uded [fromthe
claimarea] was used not only by the Véstern Shoshone
group of Nevada and the Shoshone and Lenhi Tribes but
al so by the Boi se Shoshone who were mixed wth Northern
Pai ute and Bruneau Shoshone who were not part of the
land-using entities [that coul d denonstrate excl usi ve
occupancy of other areas within the clain * * *,

11 Ind. d. CGorm 387, 414 (1962).

* * * Wen title is uncertain, an ower or clainant nay bring a
quiet title action. The party who wns may then convey title

w thout question as to the validity of the transaction (or
subsequent transactions). Qice a court has cleared a title, any
gaps inthe chain of title are no longer relevant. dearing
title establishes that everyone nust recognize that title--
regardl ess of any gaps or previous questions.

Prior to the decision of the Indian dains Gonmssion, title
to those patents was indeed cl ouded because certain Indian tribes
and bands cl ai ned never to have been conpensated for |oss of the
Boi se Val l ey. Evidence presented before the Gomm ssi on
denonstrated use of that area by many different Indian groups.
However, because no single tribe coul d establish exclusive
occupancy, the Shoshone | ndi ans were deni ed conpensation. That
determnation had the effect of clearing any cloud on patents
issued by the Lhited Sates. Therefore title to the patents is
clear and their subsequent conveyances are valid.

(Assistant Solicitor's letter to Appel lants of Sept. 9, 1994, at 1-2.)

htil the Sate action to sell the subject property resulting froma
tax lien, Appellants were the record title owers of |and described as
fol | ows:

Boi se Meridian, |daho

Ts. 1, 2, 3, 4 and 5N, R. 1, 2, 3, and 4 W
Ts. 1, 2, and 3N, R 1 E

T 2N, R 2 E,

Ts. 1and 2 N, R 3 E

T 3N, R 2W,
sec. 13, SI/2NEl/ 4 and SEU 4;
sec. 24, N/ 2.
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Loon filing their application for correction of conveyance docunent
wth BLMon My, 24, 1994, Appellants were advi sed by the Idaho Sate
Gfice, BLM that the followng mssing infornmation was required before
their application coul d be processed:

1. The nanes, nailing addresses, and tel ephone nunbers of
all current owners of the Iands invol ved in your application.

2. Certified copies of all patents or other conveyance
docunent s invol ved in your application.

3. A statenent concerning:

a. The nature and extent of the error. In
accordance wth 43 R 1865.0-5, the term"error" is
limted to mstakes of fact and not of |aw

b. The rmanner in which the error can be corrected
or elimnated.

c. The formyou recommend for issuance of the
correction docunents(s).

(Decision at 1-2, citing 43 CF. R § 1865.1-2(c).)

Appel lants did not provide the requested infornati on necessary to
perfect their application to BLMfor a corrected conveyance docunent .
Application 1 D-30800 was thereafter rejected by the Chief, Branch of Land
Qperations, in his Decision of Septenber 19, 1994. In their appeal to this
Board, Appellants reassert their claimthat the subject property wthin the
Boise Valley is Indian land, and thus not subject to taxation.

[1] Section 316 of FLPMVA authorizes the Secretary of the Interior to
"correct patents * * * where necessary in order to elimnate errors.” 43
USC 8 1746 (1994). The statute, thus, invests the Secretary wth
discretionary authority to correct patents that contain an erroneous
description of the patented | and. Shoshone and Arapahoe Tribes, 102 | BLA
256, 266 (1988); Arthur Vérren Jones, 97 I BLA 253, 254 (1987); Rosander
Mning @., 84 IBLA 60, 63 (1984); Hner L. Lowe, 80 IBLA 101, 105-106
(1984); George Val Show (On Judicial Renand), 79 I1BLA 261, 262 (1984). By
regul ation, the term"error™ is limted to mstakes of fact and not
mstakes of law 43 CF. R § 1865.0-5(b); Lone Sar Seel ., 101 IBLA
369 (1988); B Il G Mnton, 91 IBLA 108 (1986). The first obligation of an
applicant for anendnent of a land descriptionin a patent is to establish
that the land description questioned is in fact erroneous. George Val Show
(O Judicial Renand), supra. Wthout a clear showng of error, the
Secretary 1s not enpowered to exercise his statutory discretion to favor or
disfavor the application. 1d. Qnce the applicant has denonstrated the
exi stence of error in the land description, his next obligation is to show
that considerations of equity and justice favor the all onance of his
application. Id.
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Appel | ants have not shown that there was a mistake of fact involved in

the patent in question. They have pointed to no evidence that woul d
establish that they are nenbers of a tribe that exercised excl usive
occupancy and use of |ands now at issue for which no treaty exists wth the
Lhited Sates. Qiite to the contrary, the Indian dai ns Conmm ssi on
specifically found that no tribe exercised excl usi ve domni on over the

Boi se Valley. See Shoshone Tribe of Indians of the Wnd R ver Reservation,
Woning v. Lhited Sates, 11 Indian dains Commssion 417, 439-446 (1962).
For this reason, only the Lhited Sates could patent this land. BEven if
the Cormission had found this to be Indian | and, Appel lant Dallas Qual nan
has at various tines clained to be both a Choctaw and a Chi ckasaw | ndi an,
1/ raising further questions about the validity of Appellants' assertions.
Furthernore, the Qual nrans have provi ded no evi dence that any tribal court
has granted themany rights to any specific tribal |ands wthin the Boi se
Valley, if such tribal Iands coul d be shown to exist.

The 1962 determnation of the Indian ains Cormssion is dispositive
inthis case. Uon review of the BLM Deci sion, no evidence has been
presented that woul d support anending the patent. V¢ find no foundation in
fact for holding that the patent's description of the 1892 conveyance is
other than accurate. See Roland Gswal d, 35 IBLA 79, 88-89 (1978). An
application to change the I egal description of a patent nay not be approved
where the record does not support a finding that the entrynan erred in
describing the land that he entered. Ben R WIlians, 57 IBLA 8 (1981).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

1/ O June 11, 1985, Appellant Dallas Qual nan issued notice that he is of
Choct aw descent and of his claimto | and deeded fromhinsel f to hinsel f and
ot her Boi se-Shoshoni |ands for his personal use. n My 24, 1994, D[allas
and Margaret Qualnan filed application I D0-30800 for a corrected conveyance
docunent. Docunentation included in that application showed he is a nenber
of the Chickasaw nation. See Ex. Ato Respondent's Answer, at 12-13.
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